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Standby agreements are used in appropriate circumstances to ensure that a borrower maintains the financial integrity of his or her enterprise during the period of performance of the grant or for the life of the loan, whichever is longer.

Three types of standby agreements have been used for VCDP projects to date:

1.  requiring borrower’s management to retain its net worth at a given amount, and to refrain from making capital distributions or transfers, with certain stated exceptions, in which case lender and borrower are the only parties to the standby agreement;

2.  identifying major creditors of borrower, and binding them from claiming repayment of their loans to borrower without grantee’s prior written consent, in which case each identified major creditor must sign the agreement along with lender and borrower; and 

3.  identifying all owners of 20% or more of borrower’s stock, and prohibiting borrower from directly or indirectly paying them dividends, money or other property, in which case each owner of 20% or more of borrower’s stock must also sign the agreement.  Twenty percent is the amount that has generally been used, and is used for convenience in this model, but the threshold could be different, depending on the size of the business.

The following sample standby agreement sets forth various groups of paragraphs and identifies the situations to which they apply.  Remember that more than one set of standby creditors may be relevant for your grant, e.g. major stockholders may also be major creditors.  All three situations could be present in certain cases.  

This is a situation where the business’ lawyer will almost surely be involved.  The language below is taken from Standby Agreements that lawyers for municipalities have submitted to the Agency, and that the Agency has approved.

You may modify this sample agreement as necessary to best serve your situation.  However, be sure to include all relevant provisions, and be aware that the Agency will approve your draft more quickly if it deviates little from this sample.  You may wish to set forth in a cover letter your reasons for deleting provisions in this sample that are not applicable to your project.


SAMPLE STANDBY AGREEMENT WITH OPTIONAL PARAGRAPHS (continued)
VCDP STANDBY AGREEMENT

This Standby Agreement is made by and between the <TOWN/CITY/VILLAGE> of <GRANTEE>,Vermont (“Lender”), <BUSINESS, BUSINESS DESCRIPTION>, (“Borrower” here and pursuant to the Loan and Security Agreement (Loan Agreement) between the Lender and Borrower dated ______________), and <STANDBY CREDITORS:  SELECT APPROPRIATE GROUPS:  EACH AND EVERY PERSON WHO OWNS 20% OR MORE OF BORROWER’S STOCK AND/OR EACH MAJOR CREDITOR>.  It is effective on the _____ day of ____________, <YEAR>_____, the first day on which all parties hereto have executed it.

Use paragraphs I through III in all standby agreements:
I)  This agreement is made to induce Lender to make, and in consideration of Lender’s making of, all or any part of the Loan (Loan) set forth in the Loan Agreement between Lender and Borrower dated ___________ (Loan Agreement).

II)  This Standby Agreement shall remain in full force and effect until the Loan has been paid in full, including all interest thereon.

III)  This Agreement shall inure to the benefit of, and be binding upon, the parties hereto and their respective successors and assigns.

Use paragraphs IV and V for situations where management must guarantee that it will maintain its net worth:

IV)  NET WORTH:  Borrower shall maintain its net worth during the term of the Loan at not less than $_____________.  The term “net worth” shall mean the excess of the operating assets of Borrower over the total of Borrower’s liabilities, excluding from this computation any assets of Borrower with regard to Borrower’s investments in subsidiary corporations, affiliated organizations, new business entity acquisitions, partnerships and joint ventures.

V)  CAPITAL DISTRIBUTIONS:  Borrower shall not, during the term of the Loan, make capital distributions or other capital transfers otherwise than in the ordinary course of business, except that Borrower may:

A)  make intercompany transfers to affiliated corporations;

B)  pay dividends;

C)  make business acquisition transactions; and

D)  reacquire shares of its own common stock from holders of less than 20% of the total number of shares of common stock.

SAMPLE STANDBY AGREEMENT WITH OPTIONAL PARAGRAPHS (continued)

Use paragraphs VI through XIII when Lender has identified major creditors and they have agreed to refrain from demanding payment until after the Loan has been repaid.

VI)  CLAIM:  There is owing by Borrower to Standby Creditors, in the aggregate, the sum of $____________ as of <DATE>, which amount, and all interest, if any, now and hereafter owing thereon, is collectively referred to as the Claim.

VII)  STANDBY CREDITORS:  The following persons have been identified as Standby Creditors; their full names and the amount of each of their loans to Borrower, are set forth below:

A)



Standby Creditor 


Amount Owed by Borrower
  
_______________________________


$___________

  
_______________________________


$___________

B)  Correct copies of all promissory notes, bonds, or other written obligations are attached hereto as Appendix A and made a part hereof.  All endorsers, guarantors and sureties who are liable on any portion of the Claim are identified on the particular instrument on which they are liable.

C)  There are no other promissory notes, bonds, or other written obligations, or other persons liable on the Claim, other than those set forth above and identified on the attached instruments.

VIII)  ACTIONS PROHIBITED:  Without the prior written consent of Lender, except as specifically permitted by the Loan Agreement, Standby Creditors, individually and collectively, shall take no action to:

A)  assert, collect or enforce all or any part of the Claim;

B)  realize upon any collateral for the Claim; or

C)  otherwise seek repayment of the Claim from assets of Borrower.

IX)  AMOUNTS RECEIVED: Standby Creditors shall promptly pay to Lender all amounts that any of them may receive on account of the Claim, unless Lender gives express written consent to a Standby Creditor to retain such an amount.

X)  NO PAYMENT:  Borrower shall not pay any part or all of the Claim to any Standby Creditor without the  prior express written consent of Lender.

XI)  NO COMPENSATION:  Without the prior express written consent of Lender, Borrower shall not pay compensation for services except as may be permitted by the Loan Agreement.

SAMPLE STANDBY AGREEMENT WITH OPTIONAL PARAGRAPHS (continued)

XII)  LENDER’S POWERS: Standby Creditors hereby grant Lender full power, in its sole discretion and without notice to Standby Creditors, to deal in any manner with the indebtedness evidenced by the Loan and collateral therefor, including but not limited to the following powers:

A)  to modify or otherwise change any term of all or part of the Loan or the interest rate thereon, to grant any amendments, revisions or renewals thereof, or other indulgence with respect thereto, and to effect any release, compromise or settlement with respect thereto;

B)  to enter into any agreement of forbearance with respect to all or any part of the indebtedness evidenced by the Loan, or with respect to the Loan or any part of the collateral securing the same, and to change the terms of any such agreements;

C)  to forbear from calling for additional collateral to secure the Loan or to secure any obligations comprised in the collateral securing the Loan;

D)  to consent to a substitution, exchange or release of all or any part of the collateral securing the Loan, whether or not the collateral, if any, received by the Lender upon any such substitution, exchange or release shall be of the same or a different character or value than the collateral surrendered by Lender; and

E)  to forbear from realizing on any or all of the collateral securing the Loan as in its sole discretion Lender may deem proper.

XIII)  LENDER’S EXERCISE OF POWERS:  The obligations of Standby Creditors shall not be released, discharged or in any way affected by, nor shall Standby Creditors have any rights or recourse against Lender by reason of, any action Lender may take or omit to take under the powers set forth in Section X above.

Use paragraphs XIV through XVI when there are persons or entities that own 20% or more of Borrower’s stock:
XIV)  STANDBY CREDITORS WHO OWN 20% OR MORE OF BORROWER’S STOCK: The following persons and entities, and only those named below, each own 20% or more of Borrower’s stock <IDENTIFY EACH CLASS OF STOCK, AND IDENTIFY SHAREHOLDERS AND #/% OF SHARES AS TO EACH CLASS>:

Owner of 20% of Stock



Number of shares owned/

percentage of total shares
_________________________________



_____/___%

_________________________________



_____/___%
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XV)  NO PAYMENTS:  Borrower shall not, directly or indirectly, pay any dividend or any amount of money or other property with respect to any Standby Creditor’s stock in Borrower without Lender’s prior written consent.

XVI)  NO STOCK PURCHASE:  Borrower shall not purchase any stock in Borrower belonging to any Standby Creditor without Lender’s prior written consent.

IN WITNESS WHEREOF, this Standby Agreement is executed at the place and on the date noted for each party.

BY LENDER,  THE <TOWN/CITY/VILLAGE>  of <GRANTEE>:

_________________________________________

____________

Typed name and title






Date

__________________________________________

_____________

Signature









Place executed

BY BORROWER, <FULL NAME OF BUSINESS>

_________________________________________

________________

Typed name and title


Date

__________________________________________
________________

Signature









Place executed 

BY EACH STANDBY CREDITOR, WITH SAME INFORMATION AS PROVIDED FOR LENDER AND BORROWER

________________________________________

_______________

Typed name and title






Date

________________________________________

________________

Signature









Place executed

For a standby agreement where there are major creditors, attach Appendix A, correct copies of all promissory notes, bonds and other written obligations.
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