Vermont Community Development Program
U.S. Department of Housing and Urban Development

Environmental Review Process Memo
_——

NOTE: This memo provides general guidance intended to assist the applicant in
preparing an Environmental Review (ER) so that it can be submitted for pre-approval.
However, many projects and their impacts are evaluated on a case-by-case basis. For
all ER questions or concerns, please contact the Environmental Officer at (802) 828-
1357.

Background Information

Under 24 CFR Part 58, every U.S. Department of Housing and Urban Development (HUD)
assisted project must complete an Environmental Review. The purpose of the ER is to
assess the impacts of the project on the environment and the impacts of the
environment on the project; involve the public in the decision-making process; and
make better-informed decisions. The ER indicates compliance with the National
Environmental Policy Act (NEPA), and all other local, state, and federal associated laws
and authorities triggered by the HUD Part 58 ER.

The ER and the VCDP Application Process

The Environmental Review can be completed before, during, or after the application
process. However, if the ER is not completed prior to receiving an award, the ER will be
listed as an Award Condition. Please note that if there are any potential environmental
concerns and the ER has not been progressing or completed, it is possible that the Board
may table the project until the ER has moved far enough along to rule out any possible
problems.

No Grant Agreement will be issued without the Environmental Review being completed.
A completed ER will have an Environmental Review Release Letter. The ER Release
Letter signifies approval and completion of the ER. This letter may also identify ER
Conditions that will need to be satisfied as the project moves forward. Please note that
if you completed an ER and a significant amount of time has passed (e.g. a year) before
you’ve completed your application, you should contact the Environmental Officer to
discuss if the ER is still up to date. In addition, if the project activities have changed, a
new ER may be required.
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Choice Limiting Activities

@ WARNING: Certain activities are prohibited until the completion of the ER.
These activities are called choice limiting activities. Engaging in these activities

prior to the approval of the ER compromises the unbiased consideration of alternatives

and is therefore disallowed.

Planning Activities

For planning grants, where the grant is being used to fund planning activities, it is
prohibited to perform any planning activities for which the applicant will request
funding until the ER is completed. For example, if the planning grant is for a feasibility
study for a senior housing development and includes an engineering report, a Phase |
Environmental Site Assessment (ESA), and an archeological investigation, none of those
activities can begin until the ER Release Letter has been issued.

For all other grants, where the grant is being used to implement the actual project, it is
acceptable to conduct planning activities prior to or during the ER because these studies
are needed in order to complete a higher level ER (e.g. Categorically Excluded or
Environmental Assessment, described in the next section). For example, a Phase | ESA,
an engineering study, archeological investigation, etc., are all appropriate activities that
can take place prior to the Environmental Review Release, as long as the grant is not a
planning grant.

Non-planning Activities

Choice limiting activities for non-planning grants include actions such as the following:
going out to bid for construction-related activities; signing a Purchase and Sales
Agreement; signing an Option Agreement that does not allow the purchaser to elect to
terminate the Option Agreement if the subject property is not desirable; acquisition of a
property, leasing a property, or entering into a commitment or undertaking for repair,
rehabilitation, construction, or demolition. A commitment is a legally binding contract or
agreement. Therefore, signing contracts for these types of activities is prohibited until
the ER is completed and approved. Even going out to bid is considered by HUD to be a
choice limiting action and must wait until after the ER is approved. Conducting a choice
limiting activity, especially buying a property, prior to the completion of the ER means
that the action itself is choice limiting and an unbiased consideration of alternatives has
been compromised.
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@ WARNING: If a project intends to use HUD funding, the ER has not been
approved, and a Purchase and Sales Agreement is signed, the project is
ineligible to use HUD funding.

Levels of Environmental Review

Figure 1. Determine the level of Environmental Review.

For our purposes, there are three levels of Environmental Review: Exempt (this section
also includes Categorically Excluded Not Subject To 58.5); Categorically Excluded
Subject To 58.5 (Categorically Excluded); and Environmental Assessment (EA).

Most planning grants fall into the Exempt level of ER. Exempt activities include those
that have no physical impact, such as providing financial assistance, purchasing tools,
working capital, feasibility studies, and operating costs. Exempt ERs are very simple to
complete. They involve two to three forms (completed in our online database,
IntelliGrants) and can be completed in an hour. If Section 106 of the National Historic
Preservation Act is triggered, the Preliminary Historic Preservation Review Form will

need to be submitted and signed off by the Division for Historic Preservation. This
process may take up to a month before the signed form is sent back to the applicant.
Once the ER is complete, the approval process can move forward because there are no
public comment or objection periods required.

Categorically Excluded projects include those with a moderate amount of physical
impact. The specifics of whether a project is Categorically Excluded vary depending on
the project type, such as public facilities, single-family residences, multi-family buildings,
or commercial properties. Depending upon project type, a higher level of review (EA)
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https://grants.accd.vermont.gov/login2.aspx?APPTHEME=VTACCD
http://accd.vermont.gov/sites/accd/files/Documents/strongcommunities/cd/vcdp/grants_management/word/ENV%20HP%20VCDP%20Intake.doc

may be required if the footprint or capacity increases greater than 20%, the cost
exceeds a certain threshold, or the existing land use changes. For greater detail
concerning the level of ER, please see Determining the Level of Environmental Review.

Certain Categorically Excluded projects that, after review, have no need for mitigation or
further compliance, may “convert” to Exempt. This does not mean that the project
could have started as Exempt but rather it can be treated as Exempt because no further
compliance is needed. The project remains in IntelliGrants as a Categorically Excluded
project in order to maintain all of the related supporting documentation but does not
require a public notice, comment or objection period, or Request for Release of Funds. It
still requires waiting to receive the ER Release Letter.

All ERs are completed using our online database, IntelliGrants. The process begins with
the Municipality opening up a new ER in IntelliGrants. Typically, ER preparers are
assigned a role in IntelliGrants as writers.

The ER has several pages that need to be completed before being submitted for review,
which is accomplished by changing the status of the ER from “in process” to “pre-
approval submitted.” On every page, there is written guidance to assist you in
completing the Environmental Review. In addition, all forms needed are linked within
IntelliGrants. Please download these linked forms each time, as they are the most
recent versions.

Supporting Documentation

The entire ER, including all supporting documentation, is saved in IntelliGrants. This file
demonstrates compliance with NEPA, and all other associated local, state, and federal
laws and authorities triggered by the HUD ER. The entire record is made available to the
public for their review, comments and/or objections and is referred to as the
Environmental Review Record (ERR).

The Sources Guide is an excellent tool that can assist the preparer in providing
appropriate supporting documentation. This document provides links to websites that
generate reports that are generally required components of the ERR. Please note: It is
generally unacceptable to provide primary source documentation from state resources
(e.g. Vermont Agency of Natural Resources (ANR) - Natural Resources Atlas). If needed,
these maps may be used if providing additional information to federal source
documentation (e.g. Indiana bat habitat).
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Floodplain Management
In general, if the project is in the floodplain, the 8-step process (8-step) must be
completed after the project design is sufficiently developed (see Case Study). Building in

the floodplain is strongly discouraged by HUD. In addition, all local floodplain
regulations must also be complied with and can sometimes be more restrictive than
HUD requirements. If the 8-step process is triggered, a good understanding of the
impacts of the project to the floodplain is needed (typically through an engineering
report). If the project involves expanding into the floodplain or building new in the
floodplain, the area of new disturbance will need to be known and justification for doing
so must be provided. An alternatives analysis is also a key component of the 8-step. In
addition, mitigation such as elevating the building above the floodplain base elevation
will likely be required. An evacuation plan may also be required (see Evacuation Plan

Model). Therefore, it is critical that the 8-step be completed after the project is
designed and the impacts are known. The 8-step involves two public notices. Please do
not publish your notices until you have a very good understanding of the impacts to the
floodplain. There are two sample notices available within IntelliGrants. These notices
are examples from HUD and the format should not be modified except where
requested. It is beneficial to have the notices reviewed by the Environmental Officer
prior to publication.

@ WARNING: If the project is located in the floodway, and the activity is not a
functionally dependent use (such as a bridge, marina, or culvert), the project is
ineligible for HUD funding.

Toxic Contamination Studies

For all multi-family, commercial (includes public structures such as Town Offices), or any
project suspected to contain toxic contamination, a Phase | Environmental Site
Assessment (ESA) is required. This, and all other subsequent required contamination
documentation, is likely the most important piece of documentation required for ERs,
largely because these reports take time. For very specific HUD guidance on toxic
contamination requirements, (this is generally used by environmental consultants),
please refer to the most updated version of Chapter 9 of the Multifamily Accelerated

Processing (MAP) Guide (currently January 29, 2016). This guidance applies to all

projects that require a Phase | ESA, not just multifamily projects. The Phase | ESAis a
report prepared by an environmental consultant. This report must adhere to the most
recent ASTM standards, currently ASTM E-1527-15. The newest standard does include a
vapor encroachment requirement but you must discuss with the consultant to make
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sure that they include a Tier | Vapor Intrusion Screening. It is important to note that a
Phase | ESA has a shelf life starting from the first date of fieldwork. In general, if the
Phase | ESA is older than six months but less than 12 months prior to the completion of
the ER, the Phase | will need to be updated. If the Phase | ESA is older than 12 months
prior to the completion of the ER, a new Phase | ESA will be required.

If the Phase | ESA identifies a Recognized Environmental Condition (REC), a Phase Il ESA
is required. This report must be prepared using the most up to date ASTM standards.

! Please note: The Department of Environmental Conservation (DEC) accepts a similar

report called an Initial Site Investigation that is informally referenced as a Phase Il. This
report does not follow the most recent ASTM standards and is not accepted by HUD.

Depending upon the results of the Phase Il ESA, a remediation plan, soil management
plan, Phase lll, or Corrective Action Plan (CAP) may be required prior to the completion
of the ER. Since a CAP can take a long time to produce, it is acceptable to complete the
ER with a DEC approved Draft CAP with the condition that the Final CAP will be kept in
the Environmental Review Record and implemented.

Tiered Reviews

In some cases, the project may include unidentified locations. In this instance, a tiered
ER is appropriate. The Tier | ER will be completed using IntelliGrants and with the
guidance of the Environmental Officer. The Tier | sets the stage and creates a roadmap
for the Tier Il ER which is completed by the applicant. The completion of the Tier |
results in a Tier | ER Release Letter. A condition of the release letter will be the
requirement to complete Tier Il ERs prior to committing funding to a site-specific
project. Additional Tier Il resources are available on the Forms and Sample Documents

page on our website.

! Please note: Tier Il ERs are not uploaded in IntelliGrants but kept in the grantee or

subgrantee’s Project Files.

Review Process
Throughout the review process, the ER will be moved through various stages of review.

Each stage changes by changing the status of the ER in IntelliGrants. The preparer and
the Environmental Officer change these statuses to initiate request for review or
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conversely request for modifications by the Environmental Officer. At the end of the
review, the final status change “Environmental Review Submitted” must be made by the
Municipal Authorizing Official.

! Please note: Please keep in mind that the project description for an ER is extremely

important. If an activity is being pursued after the ER Release and that activity was not
included in the project description, a new ER will be required. This includes Section 8
Project Based Vouchers (PBVs). If there is any potential for applying for PBVs as part of
the project, it is very important to include this activity in the project description and
notice.

Please note: Permits will be required prior to the completion of the ER whenever a
permit is needed for mitigation purposes. This may or may not involve an impact but
may be required as prevention of an impact. In some instances, one permit may be
inextricably linked to another permit. In those cases, all associated permits will be
required prior to the completion and approval of the ER.

When the applicant has taken the ER as far as they are capable and all required
information is uploaded and completed, the applicant/writer changes the status to “pre-
approval submitted.” At this stage, the ER will be reviewed by the Environmental
Officer. Any required revisions, additional documentation, and feedback will be
provided to the applicant/writer and the status will change to a “modifications
required” loop. Typically, feedback is provided through email. It is always recommended
to respond to this email and identify beside each comment whether a change has been
made in IntelliGrants. This helps expedite the next review period. When all revisions
have been made, the status should be changed. When the Environmental Review is
sufficient, the ER will proceed to the next status, “public notice required.”

At this stage, the applicant/writer will prepare the public notice (see next section for
requirements). A public notice is only required for Categorically Excluded or
Environmental Assessment reviews. The draft public notice should be submitted to the
Environmental Officer for review and comments prior to publication. If the public notice
is not reviewed prior to publication and there are deficiencies, the public notice may
need to be reissued. All public notices are posted for one day in newspapers that serve
the project area. The dates in the notice must coincide with the required public
comment period. If the dates are incorrect, the notice may need to be republished. If
comments or objections are received, the Grantee and/or State must prepare a written

March, 2016



response to the commenter and include it in the ERR. Please contact the Environmental
Officer for guidance to develop the response(s).

Public Notice for Categorically Excluded Projects

If the Categorically Excluded project does not trigger compliance issues, there is the
possibility that the project may “convert” to exempt. In this case, a public notice is not
required.

For all other Categorically Excluded projects, there is a seven-day public comment
period starting the day after the publication date. After the public comment period
ends, the Municipal Authorizing Official (MAQO; also known as the Certifying Officer,
Responsible Entity, which is typically the Mayor, Town Manager, or Selectboard Chair)
will certify and officially submit the ER by changing the status to “Environmental Review
submitted” in IntelliGrants. Upon receipt of the ER, the Environmental Officer will
change the status to “approval pending” which starts the 15-day public objection
period, starting the day after the status is changed.

Public Notice for Environmental Assessment Projects

For EA projects, there is a 15-day public comment period starting the day after the
publication date. After this public comment period, the Municipal Authorizing Official
(MAO; also known as the Certifying Officer, Responsible Entity, which is typically the
Mayor, Town Manager, or Selectboard Chair) will certify and officially submit the ER to
“Environmental Review submitted” in IntelliGrants. Upon receipt of the ER, the
Environmental Officer will change the status to “Approval Pending” which starts the 15-
day public objection period, starting the day after the status is changed.

ER Release Letter

If no public comments or objections are made, the ER Release Letter will be issued by
the Environmental Officer. If conditions are required, they will be identified in the letter.
Steps to satisfy the conditions will also be presented in the letter. Upon receipt of the ER
Release Letter, the ER is considered complete and you may move forward with
expending funds, signing contracts, and other choice limiting activities. Note that any
such activities are at the applicant’s risk until there is a Grant Agreement. Any incurred
costs must follow the procurement process. Questions regarding the procurement
process should be directed to Ray Marzbani or for Disaster Recovery projects, Tamera
Pariseau.

March, 2016


mailto:ray.marzbani@vermont.gov
mailto:Tamera.Pariseau@vermont.gov
mailto:Tamera.Pariseau@vermont.gov

Should you have any questions regarding any of this information or any other aspect of
the ER process, please contact the Environmental Officer at (802) 828-1357.
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