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You may modify this sample agreement as necessary to best serve your situation.  However, be sure to include all relevant provisions, and be aware that the Agency will approve your draft more quickly if it deviates little from this sample.  Be aware also that special provisions may be necessary to carry out the specific provisions of your particular Grant Agreement.  You may wish to set forth in a cover letter your reasons for deleting provisions in this sample that are not applicable to your project.

VCDP BENEFIT AND PERFORMANCE AGREEMENT
This Benefit and Performance Agreement, by and between the <TOWN/CITY/VILLAGE of <GRANTEE>, Vermont (Grantee) and <NAME OF BUSINESS OR NONPROFIT> (______), (<ENTITY>), <DEFINE BUSINESS OR NON-PROFIT>, with its principal place of business at <GIVE COMPLETE ADDRESS>, is effective this ______ day of ________, <YEAR>_________, the first day on which all parties hereto have executed it.

PART I   DEFINITIONS
A)  As used in this document, the words and phrases set forth below shall have the following meanings:

1)  “Agency” means Vermont Agency of Commerce and Community Development.

2)  “Agency Procedures” means the procedures of the Agency described as Agency procedures for the Vermont Community Development Program, as they may be amended from time to time.  A copy may be found in the VCDP Grants Management Guide; users are encouraged to consult VCDP staff for current language.

3)  “Collateral” means <LIST COLLATERAL BEING OBLIGATED UNDER THIS AGREEMENT, IF APPLICABLE>.

4)  "Encumbrances" means those liens and encumbrances <IF ANY> described in Appendix 1 to this Benefit and Performance Agreement, listed in the order of their priority. <IF APPLICABLE>

5)  "Grant" means the Vermont Community Development Program grant awarded to Grantee the terms of which are reflected in the Grant Agreement.

6)  “Grant Agreement” means Grant Agreement #____/__IG(__) between the <TOWN/CITY/VILLAGE of GRANTEE> and the State of Vermont, Agency of Commerce and Community Development, including all attachments and amendments thereto. 
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7)  “Grantee” means the <TOWN/CITY/VILLAGE> of <GRANTEE>, which has received the Grant. 

8)  "HUD" means the U.S. Department of Housing and Urban Development.

9)  “National Objective” means the specific goals and purposes of this project set forth in Attachment B of the Grant Agreement.

10)  “Personal guarantee” means the guarantee of a principal of <ENTITY> that, in the event of <ENTITY>’s default of any of its obligations under this Agreement, the principal shall repay any overdue installment or installments, or the entire amount of principal and interest, that are due and payable.  If the principal of <ENTITY> is married, the principal’s spouse shall also sign and be bound by the personal guarantee.

11)  “Personal property” means the personal property owned or to be acquired by <ENTITY> for the project as described in Appendix 2 hereto and to be described in the UCC-1.

12)  "Project" means the project as described in Attachment B of the Grant Agreement.

13)  “Real property” means the real property (including improvements) described in Appendix 3 to this Benefit and Performance Agreement, subject to the Encumbrances described in Appendix 1 to this Benefit and Performance Agreement.

14)  "Refinancing" means the restructuring of all or a portion of a debt.

15)  "Sale" means the transfer, exchange, or other disposition, in consideration of something of value, of all or substantially all of the real property, personal property or both, which transfers title and possession of the property.  Sale includes but is not limited to a sale under foreclosure (including a non-judicial foreclosure sale pursuant to 12 V.S.A. section 4531a, et seq.) or a sale in lieu of or transfer pursuant to condemnation by a public authority.

16)  “Secretary” means the Secretary of the Agency.

17)  "Security Interest" means the UCC-1, evidencing the interest in the Personal Property, and the mortgage, evidencing the interest in the real property, given to Grantee pursuant to this Benefit and Performance Agreement.

18)  "Senior Debt" means loan(s) or other financing arrangements for the Project from the Senior Lenders, including, without limitation, construction, bridge and take‑out financing(s), which indebtedness will be secured by mortgage and security interests in the Project; the term "Senior Debt" includes, without limitation, any refinancing or other loan made for the Project, the proceeds of which are used to repay or discharge existing Senior Debt.
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19)  "Senior Lenders", if any, means <NAME OR NAMES OF Senior Lenders>.

20)  “Standby Agreement” means an agreement between Grantee, <ENTITY> and major shareholders and/or creditors preserve for the duration of the Grant the economic position of <ENTITY> at the time the Grant was awarded.

21)  "VCDP" means the Vermont Community Development Program.

<ADD ANY OTHER TERMS APPLICABLE TO THIS DOCUMENT>

PART II   RECITALS

A)  Grantee has received the Grant from the VCDP in order to build infrastructure in the form of __________ to support <ECONOMIC DEVELOPMENT AND/OR HOUSING> as set forth in the Description of Activities in Attachment B of the Grant Agreement.

B)  Under the terms of 24 C.F.R. Part 570.482, Grantee is ultimately responsible for the achievement of the National Objective as set forth in Attachment B of the Grant Agreement.

C)  <ENTITY> will receive no dollars from the Grant but will make use of the <FORM OF INFRASTRUCTURE> constructed by Grantee pursuant to the Grant.

D)  The construction of the infrastructure does not of itself achieve the National Objective.

E)  Only through the <CREATION/RETENTION OF JOBS/HOUSING TO BENEFIT LOW TO MODERATE INCOME PEOPLE> by <ENTITY> will the National Objective be achieved.

F)  Grantee and <ENTITY> agree that the proportional benefit and pro-rata share of Grant funds to be expended to serve <ENTITY> is ___% of the total VCDP Grant funds in the amount of $_________, or $__________ <ENTITY’s proportional share in dollars>, and that in the event of default of this Agreement by <ENTITY>, its liability to Grantee is limited to $_________ <ENTITY’s proportional share in dollars>.

PART III   INCORPORATION OF GRANT AGREEMENT

A)  The Grant Agreement, including all attachments and amendments thereto that may from time to time be made, is incorporated herein by reference.

PART IV   CONSIDERATION
A)  In consideration of receiving the benefit of the infrastructure constructed by Grantee, <ENTITY> agrees to perform as set forth herein and to contribute to the achievement of or to achieve the National Objective as set forth in the Grant Agreement.
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PART V   SURVIVAL OF THIS BENEFIT AND PERFORMANCE AGREEMENT

A)  This Benefit and Performance Agreement shall survive the closing contemplated hereunder, and all obligations pursuant to this Agreement of each party hereto shall continue until the Agency has determined that the National Objective has been achieved.

PART VI   TERMINATION OF AGREEMENT ON DEFAULT

<DECIDE WHETHER, AND IF SO, UNDER WHAT CONDITIONS, GRANTEE MAY 

1) DETERMINE THAT <ENTITY> HAS FAILED TO CONTRIBUTE TO THE ACHIEVEMENT OF, OR FAILED TO ACHIEVE, THE NATIONAL BENEFIT, AND  

2) DEMAND REPAYMENT OF ALL OR A PORTION OF THE GRANT FUNDS.  IF GRANTEE MAY DO SO, SET FORTH EFFECTS OF TERMINATION, SUCH AS TOTAL PRINCIPAL PLUS ANY PAYMENTS MADE BY GRANTEE BECOMING DUE AND PAYABLE IMMEDIATELY.  SET FORTH INTEREST RATE, OR MEANS OF DETERMINING INTEREST RATE, IF ANY.  COORDINATE WITH PART IX, B, GRANTEE’S PAYMENTS, AND PART XIV, DEFAULT AND REMEDIES.>

PART VII   SECURITY

<GRANTEE MAY REQUIRE SUBGRANTEE TO PROVIDE SECURITY FOR THIS SUBGRANT IN ORDER TO BE ABLE TO RECOVER SOME OR ALL OF THE VCDP FUNDS, IN THE EVENT THAT THE AGENCY DETERMINES THAT SUBGRANTEE HAS FAILED TO ACHIEVE THE NATIONAL OBJECTIVE, OR IF GRANTEE FINDS THAT SUBGRANTEE HAS DEFAULTED ON ANY OF ITS OBLIGATIONS UNDER THIS SUBGRANT AGREEMENT, THE GRANT AGREEMENT, AND DOCUMENTS SECURING THE SUBGRANT AGREEMENT OR IN ANY OTHER WAY SPELLED OUT IN THIS SUBGRANT AGREEMENT.>

A)  As security for this Benefit and Performance Agreement, <ENTITY> agrees to provide Grantee with:

1)  <a mortgage deed of approximately even date herewith mortgaging the real property>; 

2)  <a security interest in the personal property>;

3)  <the personal guarantee of ______________________________________ and 

_______________________________________;

4)  <a standby agreement if applicable>

5)  <a performance bond in the amount of $_______>
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PART VIII   PRIORITY

A)  The priority of each security interest set forth above shall be as follows:

<SET FORTH AS TO EACH THE POSITION AND NATURE OF THE SECURITY INTEREST, AND THE NAMES OF CREDITORS>

PART IX   GRANTEE’S COVENANTS
A)  INFRASTRUCTURE:  Grantee shall, in accordance with the terms and conditions of the Grant Agreement, construct the infrastructure described as <DESCRIBE INFRASTRUCTURE>, which will benefit <ENTITY>.

B)  PAYMENTS BY GRANTEE: Grantee shall have the right, in Grantee’s sole discretion, to make payments to protect this Benefit and Performance Agreement.  All such payments shall be added to the dollar amount of the proportion of the Grant funds attributed to the benefit of <ENTITY>, and interest at the rate of <SET RATE OR STATE HOW IT WILL BE DETERMINED> shall accrue thereon from the date the payment is made.

PART X   <ENTITY’S> REPRESENTATIONS
A)  VERMONT BUSINESS: <ENTITY> certifies that, as of the date of execution of this Agreement, <ENTITY> has provided to Grantee a copy of a currently effective certificate of authority to do business in the State of Vermont.

B)  CERTIFICATIONS: <ENTITY> hereby makes the following additional certifications, in form satisfactory to Grantee, that, as of the date of execution of this Agreement:

1)  <ENTITY> is in good standing with respect to, or in full compliance with a plan to pay, any and all federal, state and local taxes, to the extent that <ENTITY> is taxable.

2)  <ENTITY> is current on or is in full compliance with a plan to pay, any and all debt financing.

3)  there are no liens, judgments or other encumbrances, other than those recorded in the land records of Grantee, or disclosed to the Agency prior to execution of the Grant Agreement, or disclosed no later than one week prior to the closing of this Benefit and Performance Agreement.

4)  <ENTITY’S> representations with respect to the financial and operational aspects of the business in the written documents previously provided to Grantee remain accurate and not misleading.
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PART XI   <ENTITY>’S COVENANTS
A)  NATIONAL OBJECTIVE:  <ENTITY> commits to contribute to the achievement of, or to achieve, the National Objective of this project as identified in Attachment B of the Grant Agreement, and to maintain documentation as may be required by the Grant Agreement and otherwise necessary to clearly demonstrate <ENTITY’s> achievement with respect to the National Objective.

B)  NOTICE OF CHANGE:  <ENTITY>, its successors and assigns, for a period of five years from the Completion Date set forth in the Grant Agreement, shall give timely notice to the Grantee and to the Agency should there be the anticipation of a sale of all or a portion of the facility assisted using VCDP funds to any person or entity who will use it for any changed purpose; of discontinuance of operation of all or a portion of the facility; or of material alteration or expansion of its purpose of function.  All such actions shall constitute a default, in which case Grantee shall have all options available at law as may be required to protect or recapture the funds made available through the VCDP.

C)  EMPLOYMENT AGREEMENT:  <ENTITY> shall enter into and comply with the terms of an Employment Agreement if required by the Grant Agreement.

D)  INSURANCE: From the date of execution of this Benefit and Performance Agreement until five years after the Completion Date set forth in the Grant Agreement, <ENTITY> shall take out, pay for and keep in full force, insurance on the Collateral against such risks, in such amounts, with such insurance carrier, and with such loss payable clause as shall be satisfactory to Grantee, and shall furnish Grantee with the satisfactory evidence of such insurance.

PART XII   PASS THROUGH PROVISIONS
A)  In addition to binding <ENTITY>, the following provisions shall be included in all contracts between <ENTITY> and any other contractor related to the project; and shall bind all such other contractors. 

B)  CONFLICT OF INTEREST:  <ENTITY> agrees to comply with the requirements of Section XV of the Grant Agreement, and Agency Procedures, Chapter 9 and Chapter 10, Section 10.3 [formerly Category 2, Chapter 45 and Category 3, Chapter 30, Section 3012]. 

1)  In addition, in order to avoid a conflict of interest and the appearance of undue influence, no officer of <ENTITY> or member of <ENTITY>’s Board of Directors employed by Grantee or holding any elective or appointive office in the <TOWN/VILLAGE/ CITY> of <GRANTEE> shall participate in any discussions with <TOWN, VILLAGE/CITY> of <GRANTEE> decision makers or attend any public hearings concerning, vote upon or take any action with respect to any matter involving this Agreement or the Project for the longer period of:

a)  from the date of execution of this Agreement until five years after the Completion Date set forth in the Grant Agreement, or
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b)  during a person’s tenure with Grantee or for one year thereafter.

2)  No person described in paragraph 1 of this section, or any person with whom such a person has family or business ties, may participate in a decision making process or gain inside information with regard to the activities funded by VCDP, obtain a financial interest in or benefit from the activity, or have an interest in any contract, subcontract or agreement with respect thereto, or the proceeds thereunder, for the applicable time period set forth in paragraph 1.

C)  RETENTION OF AND ACCESS TO RECORDS:  <ENTITY> agrees to comply with the requirements of Section XX of the Grant Agreement and Agency Procedures, Chapter 3 [formerly Category 2, Chapter 21].

1)  Financial records, supporting documents, statistical records, and all other records pertinent to this VCDP Grant shall be retained in accordance with Agency Procedures, Chapter 3, [formerly Category 2, Chapter 21].

2)  Authorized representatives of the Secretary of the Agency, the Secretary of HUD, the Inspector General of the United States, or the U.S. General Accounting Office shall have access to all books, accounts, records, reports, files, papers, things, or property belonging to, or in use by, the Grantee or <ENTITY> pertaining to the receipt and administration of Vermont Community Development Program Funds, as may be necessary to make audits, examinations, excerpts, and transcripts.

D)  EQUAL OPPORTUNITY:  <ENTITY> agrees to comply with the requirements of Section XVI of the Grant Agreement, Title 21 V.S.A. Chapter 5, Subchapter 6 (495-495h), relating to fair employment practices, and Title 9 V.S.A. Chapter 139, Sections 4503 and 4504, relating to fair housing practices.

E)  INTERPRETATION:  This Agreement shall be governed by and construed in accordance with the laws of the State of Vermont and the laws of the United States of America, where applicable.

PART XIII   MISCELLANEOUS PROVISIONS
A)  REVISIONS AND AMENDMENTS:  All amendments to this Benefit and Performance Agreement shall be approved in writing by the Agency prior to execution by any party, reduced to writing and executed by all parties to this Agreement. <ENTITY> acknowledges that the Agency may require an amendment to this Agreement to ensure, or enhance the possibility of, <ENTITY>’s achieving the National Objective.  Any amendment to this Agreement shall survive the closing with respect thereto.

B)  PARAGRAPH TITLES:  The titles to the paragraphs of this Agreement are used solely for purposes of identification, and are not to be construed as affecting the meaning of the language of the paragraphs. 
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C)  NOTICE ADDRESSES:  <ENTITY> and Grantee shall give one another notice pursuant to this Agreement at the addresses set forth below for each, and shall keep the other informed in any change of address for notice purposes:

Grantee:___________________________
Entity:_________________________________

__________________________________
______________________________________

__________________________________
______________________________________

<LIST ANY OTHER GENERAL CONDITIONS OR PROVISIONS>

PART XIV   DEFAULT AND REMEDIES
A)  DEFAULT: The following events shall constitute events of default

1)  failure to comply with all applicable provisions of the Grant Agreement;

2)  failure to perform any obligations under this Benefit and Performance Agreement; 

3)  failure to perform as required by any document that secures the performance of <ENTITY>.

<ADD ANY OTHER SPECIFIC DEFAULT PROVISIONS HERE.>

B)  NOTICE OF DEFAULT:  Grantee shall give <ENTITY> written notice of default.

C)  REMEDIES:  If a default has not been cured within <NUMBER OF DAYS> days from the date that written notice of such default is received by <ENTITY> from Grantee, Grantee may <COORDINATE WITH PART VI, TERMINATION OF AGREEMENT ON DEFAULT>.  In the event of default, Grantee invoke any remedy allowed by the Grant Agreement, this Benefit and Performance Agreement, or any related document, or by law.

<SPELL OUT ANY ADDITIONAL SPECIFIC REMEDIES .>

D)  REMEDIES CUMULATIVE:  All remedies provided in this agreement are distinct and cumulative to any other right or remedy under this agreement, or otherwise at law, and may be exercised concurrently, independently or successively.

E)  FORBEARANCE NOT A WAIVER:  Any forbearance by either party in exercising any right or remedy hereunder, or otherwise afforded by applicable law, shall not be a waiver of or preclude the exercise of any such right or remedy.
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F)  RECOVERY OF GRANT FUNDS:  To the extent that the State of Vermont, by and through the Agency, or other agency, seeks to recover a portion or all of the funds paid to Grantee under the Grant Agreement as a result of any alleged default by <ENTITY> in connection with its obligations under this Agreement, <ENTITY> shall indemnify Grantee and hold Grantee harmless for any and all liability of the <TOWN/CITY/VILLAGE>  of <GRANTEE> to the Agency, arising out of any such alleged breach by <ENTITY>.  The foregoing obligations by <ENTITY> may be waived by Grantee in the event that <ENTITY> furnishes proof satisfactory to Grantee, in Grantee’s reasonable discretion, that <ENTITY> has made reasonable efforts to comply with the terms of this Agreement, and failure to comply is due to circumstances beyond <ENTITY’s> control.

G)  PAYMENTS:  All payments due pursuant to paragraph XV, F of this Agreement shall be due and payable in full within 30 days after the final State assessment of funds against Grantee.  In the event of late payment, any deficiency shall accrue interest at the rate payable on Vermont judgments.  In the event that Grantee is required to retain professional services to collect delinquent amounts, it shall be entitled to recover its reasonable costs, including its reasonable attorneys’ fees.

PART XVI   APPROVAL
A)  This Agreement, and all amendments hereto, must be approved by the Agency prior to execution.  Performance hereunder is subject to and suspended until such approval.

IN WITNESS WHEREOF this Agreement is executed in the place and on the date noted for each party.

BY GRANTEE:






THE <TOWN/CITY VILLAGE> of <GRANTEE>

________________________________________________
_____________

Typed name and title


Date 

____________________________________
__________________________

Authorized Signature






Place
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BY ENTITY:

________________________________________________

Typed name of business or nonprofit

________________________________________________
_____________

Typed name and title


Date

____________________________________
__________________________

Authorized Signature


Place

Revised August 2003 

Chapter 4-41

